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comment proceeding. In addition, as discussed above, we believe that moving ATC operations below
2490 MHz will not impact other in-band and OOB users such as BAS much differently than in its
original 2492.5-2498 MHz band frequency assignment, since in either sifuation, ATC operators must
protect incumbent operations that would be subject to harmfu] interference.”® Thus, we find no basis for
WCA’s claim.

77. In moving this ATC band, we note that we have not received an application for development
and deployment of ATC equipment in this band at this time. As such, we should not be causing any
operator to incur redesign or redeployment costs as a result of moving the ATC band.

D. Government Space Stations in the Big LEO Bands

78. In response to the Big LEO Spectrum Sharing NPRM, the National Telecommunications and
Information Administration (NTIA) filed comments on behalf of the DOD and the Department of
Homeland Security (DHS) in support of expanding Federal Government access to the Big LEO bands.*”
The bands 1610-1626.5 and 2483.5-2500 MHz already are available for U.S. Government earth stations
to operate with non-government space stations. Accordingly, NTIA argues that making these bands
available for use by U.S. Government MSS satellite systems merely would extend what the national
allocation table currently allows?™ According to Lockheed, Federal Government use of CDMA
technology in the Big LEO CDMA spectrum bands would both minimize disruptions to currently
operating systems and allow the government to take advantage of the significant development work that
has already occurred in producing CDMA-based equipment to operate in these bands.* Iridium opposes
NTIA’s proposal, arguing that the DOD already uses the Iridium system, which satisfies the DOD’s
requirements for globally secure MSS communications.”® Globalstar also opposes NTIA’s proposal,
contending that the U.S. Government pays less for MSS services on Big LEO systems as compared to the
costs incurred if the U.S. Government built and launched its own redundant system.”” Globalstar also
claims that encryption technology enables commercial satellite systems to provide the U.S. Government
with as much security as a U.S. Government-owned satellite system.*'

79. Discussions of Government and non-Government sharing spectrum generally have been
ongoing for some time, and continue to progress. Rather than view Government/non-Government
sharing in a piecemeal fashion, ie., in a rulemaking proceeding dedicated to specific bands and
technologies, we intend to continue our work with NTIA and others in the Federal Government to
address spectrum sharing issues in general. As a result, we do not expand Federal Government access to
the Big LEO bands.

204 See id. at 2058-2063, 17 196-206.
205 N'TIA Comments at 3, 4.

206 14 at 6.

2971 ockheed Comments at 4.

8 Iridium Reply Comments at 13.

¥ Globalstar Reply Comments at 32.

A% 14 at32.
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E. Miscellaneous Issues

1. Sections 316 and 312 of the Communications Act of 1934, as Amended

80. Globalstar claims that the Commission is modifying its license and that such modification to
Gilobalstar's “existing rights to operate in [its] assigned spectrum” violates the hearing requirement under
section 316 of the Act®'' According to Globalstar, section 316 mandates the Commission to provide
notice of any proposed license changes in writing to the licensee and to allow the licensce to object to
those proposed changes.”" In addition, Globalstar states that, under section 316, the Commission has the
burden of introducing evidence and the burden of proof at a hearing.’”’ Globalstar further contends that
these procedures have not been initiated.”’* Globalstar claims, instead, that the Commission has
unjustifiably concluded, on a tentative basis in the Big LEO Specirum Sharing NPRM, that modifying the
Big LEO band plan will serve the public interest?”’ Globalstar concludes that the Commission never
indicated that it would take spectrum away based on a vague “traffic” or “consumer demand” standard
and that the Commission may only do so on a prospective basis so that adequate notice of the standard is
provided *'

81. Additionally, Giobalstar claims that taking away some of its spectrumn may be considered a
revocation, implicating section 312 of the Act.?” Globalstar argues that section 312 also mandates that
the Commission provide notice and a hearing to the affected licensee.”*

82. ICO supports Globalstar, arguing initially that the reallocation of Globalstar’s spectrum to
Iridium or other providers would essentially be a partial revocation of Globalstar’s license.””
Alternatively, ICO argues that the reallocation would constitute a license modification.”*® Either way,
ICO argues, the Commission must adhere to the hearing requirements under sections 312 and 316
because the Commission is not adopting rules of general applicability and because factual questions
regarding Iridium's and Globalstar’s spectrum use are critical to the Commission’s decision®' In
addition, ICO contends that the evidence provided in the record fails to satisfy the burden of proof

M 47US8C. §316.
212 Joint Comments at 31.

213 Id.

214 Id

215 Id

218 )4 at 31-33 (citing the Big LEO Spectrum Sharing NPRM, 18 FCC Red at 2087, ¥ 261).
217 14, at 32 n.62 (citing 47 U.S.C. § 312).

P8 1d ar32n62.

¥ 1CO Reply Comments at 14.

220 Id

21 1d at 15.
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requirement imposed on the Comrission under sections 312 and 316 to justify the reallocation of
spec’m.m'l,222

83. Iridium claims that section 316 does not apply to this proceeding.”” Iridium argues that the
Big LEO Order clearly stated that a reduction in spectrum may occur if one CDMA system remained.**
Iridium contends that the license itself states that the spectrum assignment could be changed ™ Iridium
concludes, therefore, that Globalstar has no unconditional right to use the spectrum and that any change
in Globalstar’s spectrum assignment would not constitute a “modification” under section 316.7

84. Indium further contends that a spectrum reallocation plan of general applicability that is
adopted in a rulemaking proceeding does not constitute a license “modification” under section 316.”
Iridium explains that, in this proceeding, the proposed band plan change affects all Big LEO operators,
not just Globalstar, and that the proposed change stems from policy considerations regarding efficient
spectrum use.””® As a result, Iridium reiterates that section 316 does not apply. Nevertheless, Fridium
claims that Globalstar had notice that the spectrum could be redistributed if only one CDMA operator
remained as well as an opportunity to protest, thereby satisfying the procedural due process mandated by
section 316.”” In addition, Iridium argues that section 312 does not apply to this proceeding. According
to Iridium, section 312 involves the revocation of a license due to a violation by a licensee of the Act or
the Commission’s rules. ™ Iridium concludes that no evidence in this proceeding suggests that the
Commission plans to sanction Globalstar for any such violation.”

85. Section 316. We disagree with Globalstar and ICO that the hearing requirement of section
316 applies to this proceeding. Rather, Iridium is correct that this spectrum sharing plan does not fall
under section 316 because the spectrum sharing plan has been adopted pursuant to a rulemaking
proceeding that generaily affects all MSS providers operating in that band.”® Our actions in this Order
simply modify the U.S. Table of Frequency Allocations to promote greater spectrum efficiency by

22 Id. at 16. With regard to section 312, ICO claims that the Commission has no authority to revoke the license in
this case because Globalstar has complied with its license terms. Id. at 16.

2 Iridium Reply Comments at 26.

2414 at27.
225 ]d
26 14
227
Id at 28.

21

2 Id. at 28-29.

20 14 at 26 n.66.

2 Id at 26-27 n.66.

*2 See, e.g., California Citizens Band Association v. FCC, 375 F.2d 43, 51-52 (9th Cir. 1967) (holding that

rulemaking proceedings that are general in nature are not restricted by the hearing requirements of section 316, but
rather are governed by only the procedural protections of the Administrative Procedure Act).
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allowing other operators to use the spectrum when the prior CDMA MSS applicants failed to implement
their operations.

86. Assuming arguendo that our actions today are determined to be “in substance and effect], ]
individual in impact and condemnatory in purpose,”** we are not modifying Globalstar’s license through
mplementation of the spectrum sharing plan. A license modification under section 316 occurs only if an
“unconditional right conferred by the license is substantially affected.”™ Globalstar’s license is not
changing as result of today’s decision - CDMA MSS operators still have access to the Big LEO spectrum
previously assigned to them. Moreover, the Globalstar license never conferred an unconditional right to
operate mn the entire spectrum originally assigned for shared use by multiple CDMA systems.
Globalstar’s license to operate in Big LEO spectrum stems from the spectrum sharing plan adopted in the
Big LEO Order, n which Globalstar expressed its support for sharing the Big LEO spectrum with three
other CDMA MSS providers.” As a result of this band sharing plan and agreement, Globalstar should
have had no reason to believe it had the sole right to the spectrum if other operators failed to implement
their systems and, in fact, proceeded as if it expected to share the spectrum. For example, to enable
sharing with the other CDMA MSS operators, Globalstar modified its system so it could serve more
customers simultaneously.”® Similarly, under the spectrum sharing plen adopted today, Globalstar will
be sharing a portion of that spectrum with other operators: TDMA operators and terrestrial wireless
operators. Moreover, Globalstar may need to change parameters of operation in shared parts of the band,
but not the physical equipment requiring a license modification.

87. Nor do we find that implementation of the new spectrum sharing plan constitutes an indirect
modification of Globalstar's license. In Western Broadcasting, the D.C. Circuit Court of Appeals
adopted, as the controlling legal principle, the following meaning of “modification” for purposes of
section 316: “Indirect modifications include factual circumstances where it is alleged that a new grant
may create objectionable electrical interference to an existing licensee and the existing licensee is
protected by Commission policy or regulation from such interference.™’ No new grants resulting from
our sharing band plan adopted today will create “objectionable interference.” With regard to CDMA
MSS systems sharing with TDMA MSS systems, Globalstar and Iridium already have demonstrated that
they can share a portion of the 1.6 GHz band without undue interference. With regard to the upper
portion of the S-band, sharing with BRS handsets and BRS base stations also will not cause
“objectionable interference” particularly because CDMA MSS operators could switch their users to other
frequencies in the S-band. In a concurrent order, we are also limiting the power of BRS base stations in
the upper portion of the S-band to minimize the interference potential”®®  Similarly, we find that

233 id

234 p & R Temmer v. FCC, 743 F.2d 918, 927-28 (D.C. Cir. 1984).

3 See Big LEO Order, 9 FCC Red at 5955-5956, 91 44-48.

28 See Loral/Qualcomm, L.P., For Authority to Construct, Launch, and Operate Globalstar, a Low Earth Orbit
Satellite System to Provide Mobile Satellite Services in the [610-1626.5 MHz/2483.5-2500 MHz Bands, Qrder and
Authorization, DA 95-128, 10 FCC Red 2333, 2335 (Int’l Bur. 1995).

27 Western Broadcasting Company v. FCC, 674 F.2d 44, 49 (D.C. Cir. 1982) (Western Broadcasting); see also
AMSC Subsidiary Corporation, 216 F.3d 1154, 1160 (2000) (finding that section 316 does not apply when the
increased likelihood of interference is too specuiative).

3% See generally MDS/ITFS Order.
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Globalstar is not protected from such interference by Commission policy or regulation, given how the
Big LEO band plan was originally established, i.e., requiring Globalstar to share its CDMA MSS
spectrum with other operators. For all of these reasons, we conclude that section 316 does not apply to
the instant proceeding and, therefore, a hearing is not required.

88. As a result of today’s decision, only Iridium’s license needs to be modified so that it can
access the additional 3.1 megahertz in the 1618.25-1621.35 MHz band.”*® We delegate authority to the
International Bureau to modify Iridium’s license as outlined in this Order, having concluded, as required
by section 316, that such action would serve the public interest.”* The TDMA and CDMA MSS
providers will share the 3.1 megahertz, thereby making better use of that spectrum. Oppositions to the
modification must be filed with the Commission within thirty days from the International Bureau’s
release of its order modifying Iridium’s license.

89. Section 312. We disagree with Globalstar’s and ICO’s contention that changing the band
plan constitutes a “revocation” under section 312 of the Act. In particular, we disagree with ICO’s claim
that “redistribution of Globalstar spectrum would be no different from the Commission’s action in P & R
Temmer v. FCC where the court found that the Commuission had revoked, rather than modified, a license
when it reassigned 15 of 20 channels authorized under an SMR license for failure to meet a condition of
the license.”®' Not only does the court in that case fail to cite to or discuss section 312, it states that the
Commission revoked channels, not licenses. Significantly, the court proceeded to analyze the facts under
section 316 to determine whether the license had been modified, which the court found it had not.**> We
find that the facts in the instant case do not support a determination that a license has been revoked. In
fact, no channels are being reassigned. Thus, we find no basis for applying section 312 to this
proceeding.

2. Other ATC Issues

90. In the ATC Order, the Commission adopted rules allowing MSS operators to implement ATC
in the 1610-1615.5 MHz band and the 2492.5-2498 MHz band.>*® We then sought comment on whether
to allow MSS operators to implement ATC in the remaining portions of the Big LEO bands.*** Only the
Globalstar Committee directly addressed this issue, arguing that the Commission shouid aliow CDMA
operators to implement ATC in all CDMA-licensed spectrum. According to the Globalstar Committee,

% Section 316 of the Act and section 1.87(a) of the Commission’s rules authorize the Commission to modify a

license on its own motion. 47 U.S.C § 316; 47 C.F.R. § 1.87(a).

#0 47 UsSC § 316; see also California Metro Mobile Communications, Inc. v. Federal Communications
Commission, 365 F.3d 38 (C.A.D.C. 2004) (stating that the proposed modification must promote the public
interest, convenience and necessity).

1 See 1CO Reply Comments at 14 n.45.

2 p & R Temmer v. FCC at 926-928.

3 ATC Order, 18 FCC Red at 2057, 9 192.

2% Id at 2057, 99 192, 193, at 2091, 9 273. For the L-band, the Commission specifically stated that “the
disposition of the spectrum from 1615.5-1621.35 MHz will be determined by the Commission’s ruling on the
Notice of Proposed Rulemaking.” Id. at 2057, 9 192. For the S-band, the Commission noted that the remainder of

the spectrum from 2483.5-2492 MHz and 2480-2500 MHz would not be considered in the ATC Order. Id. at
2057,9 193.
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the restriction of Globalstar’s ATC deployment forces it to operate at a competitive disadvantage with
respect to other MSS operators allowed to implement ATC operations in all of their assigned spectrum.”®
Based on our review of the record, no MSS provider has demonstrated that it needs more spectrum for
ATC. Thus, we find no reason to believe that CDMA operators need more spectrum to implement ATC
operations and decline to change the amount of Big LEO spectrum that is currently available for ATC.

91. With regard to allowing ATC operations generally in the Big LEO bands, Lockheed suggests
that the Cornmission consider the ramifications of ATC operations in the portions of the Big LEO bands
under review in this proceeding.”*® According to Lockheed, allowing ATC in the CDMA MSS Big LEO
spectrum could hinder the sharing of spectrum among CDMA MSS licensees.”’” Lockheed argues that
allowing ATC in this spectrum also may result in band segmentation among operators, thereby losing the
flexibility that exists within the current CDMA allocation **®

92. To the extent that Lockheed attempts to argue that we should reconsider allowing ATC
operations in the CDMA MSS portions of the Big LEO bands, we find that Lockheed should have filed
such a request on reconsideration of the ATC Order in IB Docket No. 01-185, not as comments filed in
IB Docket No. 02-364. We decline to address Lockheed’s concerns about allowing ATC operations i
the non-ATC portion of CDMA Big LEO spectrum because we declined to expand ATC beyond the
spectrum originally designated for the CDMA MSS Big LEO bands.

93. Finally, the Globalstar Committee argues that the Commmission should reconfirm that Iridium
must operate its ATC system so that its terrestrial system is fully integrated with the MSS system.”” We
do not find it necessary to reiterate compliance requirements for MSS operators utikizing ATC operations
in the Big LEO spectrum. MSS operators should be well aware of those requirements.

3. International Law

94. Globalstar claims that modifying the existing band plan would violate international laws.
According to Globalstar, Iridium concedes that its system is umable to direct frequency use below
1621.35 MHz in the United States without activating those frequencies in countries where the forcign
administration might not have licensed Iridium to use frequencies below 1621.35 MKz For example,
Globalstar argues that its local service provider in Australia has experienced interference from Indium in
the 1619.9550-1621.1850 MHz band, a band in which Iridium is not licensed.”*’ Globalstar contends that
Iridium’s limitation poses a problem for the United States because, as a member of the ITU, it must
recognize the right of other countries to control radio frequencies within their borders.** Thus,

248 Globalsta: Committee Comments at 10.

24 1 ockheed Comments at 5.

X1 at6.

Idﬁld

% Globalstar Comumittee Comments at 8-9.

0 Joint Reply Comments at 25.

! Jd. at 27 and Attach. B (Letter from Robert Sakker, Executive Director, Localstar Holdings Pty Limited, to
Regional Manager, Australian Commnnications Authority {dated July 14, 2003)).
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Globalstar maintains that the Commission should not modify the Big LEO band plan in the United States
unless and unti! Iridium can prove that it can comply with the technical international restrictions placed
on its L-band use.*”

95. We disagree. We find that the spectrum sharing plan outlined above will not violate
international laws. First, international allocations exist on a secondary basis for TDMA MSS downlink
systems in the 1613.8-1626.5 MHz band.”** Thus, TDMA MSS operators may provide MSS services in
frequencies below 1621.35 MHz as long as they have coordinated the use of the spectrum for downlink
operations with each affected Administration. Therefore, as long as Iridium coordinates its use of its
spectrum with affected Administrations, including license modifications where necessary, we are not
aware of any ITU restrictions that would prevent Iridium, or any TDMA MSS system, from complying
with international law by operating in the shared spectrum. In addition, apart from Globalstar’s
unconfirmed allegation of interference from Iridium in Australia, the Commission has not received any
complaints of harmful interference from Administrations arising from Iridium’s use of CDMA MSS
spectrum under the STA. Should we, as the space station licensing Administration, receive complaints of
harmful interference from other Administrations, we will expect the system operators to coordinate their
shared use of the spectrum as set forth above.

IV. FURTHER NOTICE OF PROPOSED RULEMAKING

96. In the attached Report and Order, we adopt provisions that permit TDMA and CDMA MSS
operators to share 3.1 megahertz of spectrum at 1618.25-1621.35 MHz, based on the record before us. In
adopting these provisions, we have approved a sharing plan that provides the opportunity for Iridium to
have greater capacity to serve its customers’ needs, while at the same time not causing significant harm
to Globalstar’s ability to serve its current and future customers. We recognize, however, that Iridium’s
current TDMA MSS satellite system is capable of operating on frequencies as low as 1616 MHz, and
thus an opportunity for further sharing between Globalstar and Iridium could exist at 1616-1618.25 MHz.
We issue this Further Notice in IB Docket No. 02-364, to explore whether and how such additional
sharing may be possibie. :

97. In adopting this Further Notice, we also recognize that a portion of the remaining CDMA
MSS unshared spectrum in this band (1610-1618.25 MHz) is constrained by other uses in this and
adjacent bands, and that these constraints limit CDMA MSS operators’ ability to provide certain services
on frequencies below 1616 MHz. In particular, CDMA MSS operations must protect radio astronomy
operations at 1610.6-1613.8 MHz pursuant to footnote 5.372 of the ITU radio regulations and section
2.106 of our rules. In addition, CDMA MSS operations must protect aeronautical radionavigation
operations, including GPS operations below 1610 MHz. Globalstar has indicated in its filings that these
constraints preclude its ability to provide aviation services below 1616 MHz.** For instance, Globalstar
argues that the restrictions on aircraft earth stations (AES) as outlined in RTCA/DO262 and
RTCA/DO228%¢ limit the center frequency of their uplink transmissions to above 1616 MHz in order to
(Continued from previous page)
=2 Joint Reply Comments at 25.

3 1d. a127-28.
% See 47 CF.R. § 2.106.

255 See Letter from Thomas Gutierrez, Counsel for Globalstar, to Richard Engelman, International Burean, FCC at 1
(dated June 1, 2004) (Globalsiar June ] Ex Parte); see also Globalstar June 3 Ex Parte at 1-2.

3% The RTCA, Inc (formerly known as Radio Technical Commission on Aeronautics) is an industry advisory group
(continued....)
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meet OOB limitations below 1613.8 MHz.*" Iridium counters that “Globalstar could prevent its out of
hand emissions from interfering in spectrum below 1614 MHz if it employed better filter technology™®
Globalstar ¢laims that 1t was making use of state-of-the-art filter techniques to meet the out-of-band
requirements.”” Globalstar also indicates that a spectrum sharing scenario that limited Globalstar's
exclusive spectrum to 1616 MHz and below would make its ability to deploy ATC dependent on the
effectiveness and outcome of the coordination process.”® Tridium, on the other hand, alleges that these
constraints would not render Globalstar unable to provide these services.*®

98. It appears that, based upon a CDMA transmit spectrum and a carrier frequency of 1616 MHz,
a significant amount of filtering would have to be used to meet the OOB requirements set forth in
RTCA/MDO262 and RTCA/DO228 at 1613.8 MHz. If so, Globalstar likely would be required to maintain
a center frequency above 1616 MHz to avoid violating the OOB limitation of RTCA/DO262. However,
we do not have sufficient information to decide whether restrictions on Globalstar’s operations would
deter the sharing of additional spectrum in the L-band. Thus, by seeking comment in this Further Notice,
we intend to develop a record to determine whether an additional 2.25 megahertz of spectrum could be
shared at 1616-1618.25 MHz.

99. Specifically, in this Further Notice, we invite comment on whether and how additional
sharing may be possible in the future, with specific attention paid to the following issues. First, parties
should discuss how to ensure that shared use of this band does not adversely impact the ability of both
CDMA and TDMA MSS operators to provide a wide-range of services, including aviation services.
Second, we seek comment on whether and how sharing of this spectrum by TDMA and CDMA MSS
operators would impact CDMA MSS operators’ ability to provide viable ATC services. Further, we seek
comment on how any additional sharing requirements might impact the ability of Globalstar to provide

(Continued from previous page) :
that acts as a Federal Advisory Group to develop consensus-based recommendations on aviation issues. The RTCA
publishes docurnents that contain minimum operational standards for transmitters aboard aircraft. Document
RTCA/DO262 entitled *Minimum Operational Performance Standards for Avionics Supporting Next Generation
Satellite Systems (NGSS)” contains both m-band and out-of-band cmission limitations for satellite transmitters
operating in, among others, the Big LEO bands. RTCA/DO228 entitled “Minimal Operational Performance

Standards for Global Navigation Satellite Systems (GNSS) Airborne Antenna Equipment” contains interference
criteria for airborne GNSS receivers-antenna systems.

B7 Globalstar June | Ex Parte at 1.
258

Letter from Peter D. Shields, Counsel for Iridium, to Marlene H. Dortch, FCC at 1 {dated June 2, 2004)
(Iridium June 2 Ex Parte).

*® Globalstar June 3 Ex Parte at 1. In addition, Globalstar claims that the restrictions on aircraft earth stations, as
outlined in RTCA/DO262, Limit the center frequency of their uplink transmissions to above 1614 MHz due to peak-
power limitations. Globalstar June 1 Ex Parte at 1. Iridium states that RTCA/DO262 specifically relaxed in-band
and OOB requirements within the Big LEOQ L-band. See Iridium June 2 Ex Parte at 1. Globatstar responded with
additionat detailed information on how the in-band power limits were met at 1614 MHz, and explained that it was
unable to satisfy the in-band restrictions below 1614 MHz. See Globalstar June 3 Ex Parte at 1-2. Iridium
subsequenily argued that Globalstar could choose to operate with a transmit power level lower than one watt if it
chose to do so and, therefore, could operate below 1614 MHz. See Iridium June 7 Ex Parte.

260 7 tter from William D. Wallace, Counsel for Globalstar, to Marlene H. Dortch, Secretary, FCC at 1-2 (dated
May 28, 2004),

28! See Iridium June 7 Ex Parte.
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global communications. For example, Globalstar’s French license starts at 1615 MHz, and Globalstar’s
Italian and Russian licenses are limited to frequencies above 1616 MHz.*®

100. We also seek comment on what benefits might be gained by permitting additional
sharing and how any technical limitations should be weighed in comparison against these benefits. We
are particularly interested in any alternative sharing approaches that take into account any technical
limitations and that would permit us to make the most efficient use of this spectrum.

V. CONCLUSION

101.  In the attached Report and Order, we adopt a spectrum sharing plan that should promote
more efficient use of spectrum in the Big LEO bands while avoiding harmful interference to the operators
in those bands. In the L-band, TDMA and CDMA MSS operators will maximize spectrum use through
coordination of the 3.1 megahertz previously used by only one MSS operator. In the S-band, CDMA
MSS operators will share the spectrum with fixed and mobile except acronautical services in the top 5
megahertz, both of which are expected to provide services in separate geographic regions — terrestrial
services in more urban-based areas and CDMA MSS operators in more rural-based areas. In addition,
opening up the 5 megahertz at 2495-2500 MHz to a fixed and mobile allocation will complement the
restructuring of the adjacent BRS/EBS band at 2500-2690 MHz, and assist in accommodating the
relocation of MDS from the 2150-2160/62 MHz band.

V1. PROCEDURAL MATTERS

102.  Comment Dates. Pursuant to Sections 1.415 and 1.419 of the Commission’s Rules, 47
CFR. §§ 1.415, 1419, interested parties may file comments on the Further Notice of Proposed
Rulemaking in IB Docket No. 02-364 on or before 30 days after Federal Register publication and reply
comments on or before 45 days after Federal Register publication. Comments may be filed using the
Commission’s Electronic Comment Filing System (ECFS) or by filing paper copies.”® All filings must
be addressed to the Commission’s Secretary, Office of the Secretary, Federal Communications
Cominission.

103. Comments filed through the ECFS can be sent as an electronic file via the Internet to
htip://www fcc.govie-file/ecfs.html.  Generally, only one copy of an electronic submission must be filed.
In completing the transmittal screen, commenters should include their full names, Postal Service mailing
addresses, and the applicable docket number, IB Docket No. 02-364. Parties may also submit an
electronic comment by Intermet e-mail. To get filing instructions for e-mail comments, commenters
should send an e-mail to ecfs@fcc.gov, and should include the following words in the body of the
message: “get form <your e-mail address>". A sample form and directions will be sent in reply.

104.  Parties who choose to file by paper must file an original and four copies of each filing. If
parties want each Commissioner to receive a personal copy of their filing, they must file an original plus
nine copies. Paper filings can be sent by hand or messenger delivery, by commercial overnight courier,
or by first-class or overnight U.S. Postal Service mail (although we continue to experience delays in

262 See Globalstar June 3 Ex Parte.

%3 See Electronic Filing of Documentis in Rulemaking Proceedings, GC Docket No. 97-113, Memorandum Opinion
and Order on Reconsideration, FCC 98-254, 13 FCC Red 21517 (1998); Report and Order, 13 FCC Red 11322

(1998).
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receiving U.S. Postal Service mail). The Commission’s contractor, NATEK, Inc., will receive hand-
delivered or messenger-delivered paper filings for the Commission’s Secretary at 236 Massachusetts
Avenue, N.E., Suite 110, Washington, D.C. 20002. The filing hours at this location are 8:00 a.m. to 7:00
p-m. All hand deliveries must be held together with rubber bands or fasteners. Any envelopes must be
disposed of before entering the building, Commercial overnight mail (other than U.S. Postal Service
Express Mail and Priority Mail) must be sent to 9300 East Hampton Drive, Capital Heights, MD 20743,

U.S. Postal Service first<class mail, Express Mail, and Priority Mail should be addressed to 445 12th
Street, S.W., Washington, D.C. 20054,

105. Comments and reply comments will be available for public inspection during regular
business hours in the FCC Reference Center, 445 12th Street, S.W., Washington, D.C. Comments are
also available on the ECFS, at http.//gullfoss2.fec.povicgi-bin/websql/prod//ecfs/comsrch_v2.hts.

106.  Final Regulatory Fiexibility Certification for the Report and Order. A Final Regulatory
Flexibility Analysis Certification for this Report and Order, pursuant to the Regulatory Flexibility Act, 5
U.S.C. § 604, is contained in Appendix D.

107.  Final Regulatory Flexibility Analysis for the Fourth Report and Order. The Final
Regulatory Flexibility Analysis for the Fourth Report and Order, pursuant to the Regulatory Flexibility
Act, 5 U.8.C. § 604, is contained in Appendix E.

108.  Initial Regulatery Flexibility Certification. As required by Section 603 of the
Regulatory Flexibility Act, 5 U.S.C. § 603, the Commission has prepared an Initial Regulatory Fiexibility
Analysis (IRFA) of the possible significant economic impact on small entities of the proposals suggested
in this document. The IRFA is set forth in Appendix F. Written public comments are requested on the
JRFA. These comments must be filed in accordance with the same filing deadlines as comments filed in
this Further Notice of Proposed Rulemaking. Comments must have a separate and distinct heading
designating them as responses to the IRFA.

109.  Paperwork Reduction Act. This Report and Order and Fourth Report and Order does
not contain cither a proposed or modified information collection, and therefore, there is no need to seek
comments from the general public and the Office of Management and Budget.
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VII. ORDERING CLAUSES

110. IT IS ORDERED that, pursuant to sections 4(i), 7, 302(a), 303(c), 303(e), 303(f) and
303(r) of the Communications Act of 1934, as amended, 47 U.S.C. sections 154(1), 157, 302(a), 303(c),
303(e), 303(f) and 303(r), the Report and Order, Fourth Report and Order, and Further Notice of
Proposed Rulemaking ARE ADOPTED and that Parts 2, 25, 74, 90 and 101 of the Commission's Rules
ARE AMENDED, as specified in Appendix B, effective 30 days after publication in the Federal Register.

111, IT IS FURTHER ORDERED that the Commission's Consumer Information Bureau,
Reference Information Center, SHALL SEND a copy of this Report and Order, Fourth Report and
Order, and Further Notice of Proposed Rulemaking, including the Final Regulatory Flexibility Analysis,
Final Regulatory Flexibility Certification, and the Initial Regulatory Flexibility Certification to the Chief
Counsel for Advocacy of the Small Business Administration.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary
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APPENDIX A
LIST OF COMMENTERS

Comments

American Petroleum Institute and
the United Telecom Council

Blue Sky Information Services

Globalstar Canada Co.

Iridivm Satellite, L1.C

L/Q Licensee, Inc., Globalstar, L.P.
and Globalstar USA, L.L.C.

License-Exempt Alliance

Lockheed Martin Corporation

National Telecommunications and
Information Administration

Official Creditors’ Committee of Globalstar, L.P.

Verizon Wireless

Reply Comments
ICO Global Communications (Holdings) Limited

IEEE Local and Metropolitan Area Networks
Standards Committee
Iridium Constellation LLC
Iridium Satellite, LLC
L/Q Licensee, Inc., Globalstar, L.P.
and Globalstar USA, L.L.C,
Official Creditors’ Committee of Globalstar, L.P.
Wireless Communications Association International, Inc.

Ex Partes

Cornell University

Globalstar, L1LC

Globalstar, L.P.

fridium Satellite, L1.C

Sioux Valley Wireless

Sprint Corporation

Wi-Fi Alliance

Wireless Communications Association International, Inc.

Congressional Letters
Honorable Anna G. Eshoo
Honorable Michael M. Honda
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APPENDIX B
FINAL RULES

For the reasons discussed in the preamble, the Federal Communications Commission amends 47 CFR.
parts 2, 25, 74, 90, and 101 as follows:

PART 2 ~- FREQUENCY ALLOCATIONS AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS
1. The authority citation for part 2 continues to read as follows:
AUTHORITY: 47 U.S.C, 154, 302a, 303, and 336, unless otherwise noted.
2. Section 2.106, the Table of Frequency Allocations, is amended as follows:
a. Revise page 52.
b. In the list of United States footnotes, add footnote 1JS391.
c. In the list of non-Federal Government foototes, revise footnote NG147.

§ 2.106 Table of Freguency Allocations.

The revisions and additions read as follows:

* - * * * *
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2483.5-2500 2483,5-2500 2483.5-2500 2483.5-2500 2483,5-2405
FIXED FIXED FIXED MOBILE-SATELLFTE MOBILE-SATELLITE ISM Equipment {18}
MOBILE MOBILE MOBILE (space-to-Earth) US319 {space-to-Earth) US319 Satellite
MOBILE-SATELLITE MOBILE-SATELLITE MOBILE-SATELLITE US330 US3e USaBo ' Communications {25)
(space-to-Earth) 5.351A {space-lo-Earth) 5.351A (space-to-Earh) 5.351A RADIODETERMINATION- RADIODETERMINATION- Private Land Mobite (90)
Radiolocatlon RADIOLOCATION RADIOLOCATION SATELLITE (space-to- SATELLITE (space-to- Fixed Microwave (101}
RADIODETERMINATION- | Radiodetermination-sateflite | Earth) 5.398 Earth) 5.398
SATELLITE (space-to- {space-to-Earth) 5.398
Earth) 5.398 5,150 5.402 US41 NG147
2495-2500
FIXED
MOBILE except
aeronautical mobile
MOBILE-SATELLITE
{space-to-Earth) US319
usaao
RADIODETERMINATION-
SATELLITE (space-to-
Earth) 5.398
5150 5371 5387 5398 5160 5.402 US41 US3IN
5.399 5.400 5.402 5.150 5.402 5.150 5.400 5.402 5.150 5.402 U341 NG147
2500-2520 2500-2520 2500-2655 2500-2655
FIXED 5.409 5.410 5.411 FIXED 5.409 5.411 FIXED US205 Domestic Public Fixed
MOBILE except aeronautical | FIXED-SATELLITE {space-to-Earth) 5.415 MOBILE except {21)
mobile 5.384A MOBILE except asronautical mobile 5.384A aeronautical mobile Instructional TV Fixed
MOBILE-SATELLITE {space- | MOBILE-SATELLITE (space-to-Earth) 5.403 5.351A (74)
to-Earth) 5.403 5.351A
§.405 5.407 5.412 5,414 5.404 5407 5.414 5.415A
2520-2655 2520-2655 2520-2535
FIXED 5.409 5.410 5.411 FIXED 5.409 5.411 FIXED 5.409 5.411
MOBILE except FIXED-SATELLITE FIXED-SATELLITE
aeronautical mobile 5.384A | (space-to-Earth) 5.415 (space-to-Earth) 5,415
BROADCASTING- MOBILE except MOBILE except
SATELLITE 5413 5.416 aeronautical mobile 5.384A | aeronautical mobife 5.384A
BROADCASTING- BROADCASTING-
SATELLITE 5.413 5.416 SATELLITE 5.413 5416
5.403 5.415A
2535-2655
FIXED 5.409 5.411
MOBILE excepl
aeronautical mobiie 5.384A
BROADCASTING-
SATELLITE 5.413 5.416
5339 5403 5405 5412 5,339 5418 5413A 5.418B
5.418 5.418B 5.418C 53395403 54188 5.418C | 5.418C 5.330 US205 5.339
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* ok k k¥

UNITED STATES (US) FOOTNOTES

* % %k % ¥

US391 In the band 2495-2500 MHz, the mobile-satellite service (space-to-Earth) shall not receive
protection from non-Federal Government stations in the fixed and mobile except aeronautical mobile
services operating in that band.

¥ ¥ &k ok %k

NON-FEDERAL GOVERNMENT (NG) FOOTNOTES

* k x ¥k ¥

NG147 In the band 2483.5-2500 MHz, stations in the fixed and mobile services that are licensed under
Part 74 (Television Broadcast Auxiliary Stations), Part 90 (Private Land Mobile Radio Services), or Part
101 (Fixed Microwave Services) of the Commission’s Rules, which were licensed as of July 25, 1985, and
those whose initial applications were filed on or before July 25, 1985, may continue to operate on a primary
basis with the mobile-satellite and radiodetermination-satellite services, and in the segment 2495-2500
MHz, these grandfathered stations may also continue to operate on a primary basis with stations in the fixed
and mobile except aeronautical mobile services that are licensed under Part 27 (Miscellaneous Wireless
Communication Services) of the Commission’s Rules. '

* & ok % ¥
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PART 25 - SATELLITE COMMUNICATIONS

3. Amend section 25.149 by revising paragraph (a){2)(iii) to read as follows:

§ 25.149 Application requirements for ancillary terrestrial components in the mobile-satellite
service networks operating in the 1.5/1.6 GHz. 1.6/2.4 GHz and 2 GHz mobile-satellite service.

(a) ***
(2).%%*

(i1i) In the 1610-1626.5 MHz/2483.5-2500 MHz bands (Big LEO bands), ATC operations are limited to
the 1610-1615.5 MHz, 1621.35-1626.5 MHz, and 2487.5-2493.0 MHz bands and to the specific
frequencies authorized for use by the MSS licensee that seeks ATC authority.

* x &k &k %
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PART 74 — EXPERIMENTAL RADIO, AUXILIARY, SPECIAL BROADCAST AND OTHER
PROGRAM DISTRIBUTIONAL SERVICES

4. Amend section 74.602 by revising paragraph (a)(2) to read as follows:

§ 74.602 Frequency assignment.

(a) % gk

(2} In the band 2483.5-2500 MHz, no applications for new stations or modification to existing stations to
increase the number of transmitters will be accepted. Existing licensees as of July 25, 1985, and
licensees whose initial applications were filed on or before July 25, 1985, are grandfathered and their
operations are on a co-primary basis with the mobile-satellite and radiodetermination-satellite services,
and in the segment 2495-2500 MHz, their operations are also on a co-primary basis with Part 27 fixed
and mobile except aeronautical mobile service operations.

* ok ok ok ok
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PART 90 - PRIVATE LAND MOBILE RADJO SERVICES
3. Amend section 90.20 by revising paragraph {d)(73) to read as foliows:
§ 90.20 Public Safety Pool.

* % ok kK

(d) ¥ %ok

(73) Available only on a shared basis with stations in other services, and subject to no protection from
interference due to the operation of industrial, scientific, or medical (ISM) devices. In the band 2483.5-
2500 MHz, no applications for new stations or modification to existing stations to increase the number of
transmitters will be accepted. Existing licensees as of July 25, 1983, and licensees whose initial
applications were filed on or before July 25, 1985, are grandfathered and their operations are on a co-
primary basis with the mobile-satellite and radiodetermmation-satellite services, and in the segment
2495-2500 MHz, their operations are also on a co-primary basis with Part 27 fixed and mobile except
aeronautical mobile service operations.

* % k&

6. Amend section 90.35 by revising paragraph (c)(74) to read as follows: _

90.35 Industrial/Business Pool.

* ¥ % % %
(c)**ﬂ

(74} Available onty on a shared basis with stations in other services, and subject to no protection from
interference due to the operation of industrial, scientific, or medical (ISM) devices. In the band 2483.5-
2500 MHz, no applications for new stations or modification to existing stations to increase the number of
transmitters will be accepted. Existing licensees as of July 25, 1985, and licensees whose initial
applications were filed on or before July 25, 1985, are grandfathered and their operations are on a co-
primary basis with the mobile-satellite and radjodetermination-satellite services, and in the segment
2495-2500 MHz, their operations are also on a ¢o-primary basis with Part 27 fixed and mobile except
acronautical mobile service operations.

* kW ok ok
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PART 101 - FIXED MICROWAVE SERVICES
7. Amend section 101.147 by revising paragraph (f}(2) to read as follows:

§ 101.147 Frequency assignments,

* % ok ok K

(f) dokk

(2) Stations licensed in this band under this part prior fo March 1, 1996, are grandfathered and may
continue their authorized operations. Stations licensed in the 2483.5-2500 MHz portion of the band as of
July 25, 1985, and licensees whose initial applications were filed on or before July 25, 1985, are
grandfathered, and may continue operations, subject only to license renewal, on a co-primary basis with
with the mobile-satellite and radiodetermination-satellite services, and in the segment 2495-2500 MHz,
their operations are also on a co-primary basis with Part 27 fixed and mobile except aeronautical mobile
service operations.

% K ok * ok
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APPENDIX C

TECHNICAL ANALYSIS FOR RATIO OF CDMA MSS BIG LEO
L-BAND CAPACITY TO S-BAND CAPACITY

Globalstar claims that the capacity of a mobile-satellite system (MSS) L-Band uplink channel is
approximately 1.4 times greater than the capacity of an equivalent MSS S-Band downlink channel.2*
The uplink capacity is limited by, among other things, the total system noise which, for a CDMA system,
includes the additional noise caused by all other CDMA users in the same channel. The downlink
capacity, however, is constrained by the power flux density (PFD) limits placed on satellite systems to
avoid interference with terrestrial systems operating in the same band. These PFD limits constrain the
power output of the satellite and, therefore, the number of users served from a single satellite because
each CDMA user consumes a certain amount of the satellite downlink power to create the link.

The following link budget tables, Table C.1, “CDMA Uplink Link Budget,” and Table C.2, “CDMA
Downlink Link Budget,” provide calculations for the number of users that can occupy Big LEO CDMA
uplink and downlink channels under two different conditions. Tables C.1 and C.2 show two different
budgets: The link budgets contained in Column A were developed under the assumption that the system
link margin is zero because the system has the maximum possible number of users. Column B contains
the link budget developed under the assumptions that all users have a 7 dB link margin. This link margin
1s commonly used in developing commercial mobile-satellite systems. The ratio for the number of uplink
users to downlink users in Column A is (148/98) = 1.51. The ratio for the number of uplink users to
downlink users in Column B is (28/20) = 1.40. The average of both of these ratios is 1.46 which is
approximately equal to Globalstar’s stated ratio of 1.4.

Table C.1 - CDMA Uplink Link Budget™

Column A Column B Unit
Number of Users , 148 28
Frequency 1615 1615 MHz
Range 1740 1740 Km
Receive Noise Temperature 500 500 K
Receiver Noise Density -201.6 -201.6 dBW/Hz
Receiver Bandwidth 1.23 1.23 MHz
Date Rate 4.8 4.8 Kbps
Channel Activity Factor 0.5 0.5 #
Nominal Max User EIRP 0.0 0.0 dBW
Spreading Loss -161.4 -161.4 dB
Received Wanted Signal Level -161.4 -161.4 dBW
Receive Antenna Gain 15.7 15.7 dB

264 1 etter from William Wallace, Counsel for Globalstar, to Marlene H. Dortch, Secretary, FCC, Attach., Big LEO
Band Plan at 12 (dated Sept. 15, 2003) (“Ratio of users per L-band to S-band channel is about 1.4 to 1 to achieve
equivalent capacity.”).

%5 Note that the items in bold were taken from the Amendment to Globalstar System Application, file no. 19-DSS-
P-01(48) and CSS-91-014 dated Nov. 15, 1994,
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User Signal (@ Satellite Receiver  -145.7 -145.7 dBW
Average Data Rate 24 24 Kbps
Energy per Bit (Eb) -179.5 1795 dBW/Hz
Interference Power -124.6 -1319 dBW
Spreading BW 1.23 1.23 MHz
Spreading BW 60.9 60.9 dBHz
Interference Power Density (o) -184.8 -1923 dBW/Hz
Resulting Eb/(No+Io) 5.3 12.3 dB
Coherent Combining Gain 1.0 1.0 dB
Required Eb/(No+io) 6.3 6.3 dB
Margin 0.0 70 dB

Table C.2 - CDMA Downlink Link Budget

Column A Column B Units
Number of Users 98 20
Frequency 24955 24955 Mz
Receive Noise Temperature 293.7 2937 X
Receiver Noise Density (No) -203.9 -203.9 dBW/Hz
Receiver Bandwidth 1.23 123 MHz
Date Rate 2.4 2.4 Kbps
Maximum PFD -144.0 -144.0 dBW/m’ 4 kHz
Wanted Signal PFD -163.9 -157.0 dBW/m’ 4 kHz
Bandwidth Conversion 24.9 249 4aB
User gain 2.6 2.6 dB
Antenna Isotropic Area -29.4 -29.4 dBm’
Wanted Signal Power @ Receiver  -163.8 -158.9 dBW
Date Rate 33.8 338 dBHz
Energy-per-Bit (Eb) -199.6 -192.7 dBW/Hz
Unwanted Signal Power -144.0 -144.2 dBW/m’ 4 kHz
User gain 2.6 2.6 dBi
Antenna Isotropic Area -29.4 -29.4 dBm’
Bandwidth Conversion 249 24.9 dB/4kHz
Unwanted Signal Power -146.0 -146.1 dBW
Spreading Bandwidth 60.9 60.9 dBHz
Interference Density (Io} -206.9 -207.0 dBW/Hz
Resulting Eb/{No+Ho) 2.5 9.5 dB
Coherent Combining Gain 25 2.5 dB
Resulting Eb/(No+lo) 5.0 12.0 dB
Reguired Eb/(No+lo) 5.0 5.0 dB
Margin 0.0 7.0 dB
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APPENDIX D
FINAL REGULATORY FLEXIBILITY CERTIFICATION
Report and Order

1. The Regulatory Flexibility Act of 1980, as amended (RFA),** requires that a regulatory
flexibility analysis be prepared for notice-and-comment rulemaking proceedings, unless the agency
certifies that “the rule will not, if promulgated, have a significant economic impact on a substantial
number of small entities.”™ The RFA generally defines the term “small entity” as having the same
meaning as the terms “small business,” “small organization,” and “small govemmental jurisdiction.”"*
In addition, the term “small business” has the same meaning as the term “small business concern” under
the Small Business Act*® A “small business concem” is one which: (1) is independently owned and
operated; (2) is not dominant in its field of operation; and (3) satisfies any additional criteria established
by the U.S. Small Business Administration (SBA).”” The SBA has developed a small business size
standard for Satellite Telecommunications, which consists of all such companies having $12.5 million or
less in annual revenue.””"

2. Pursuant to the RFA, the Commission incorporated an Initial Regulatory Flexibility Analysis
(IRFA) into the Big LEO Spectrum Sharing NPRM.*” We received no comments in response to the
IRFA. For the reasons described below, we now certify that the policies and rules adopted in the present
Report and Order will not have a significant economic impact on a substantial number of small entities.

3. In this Report and Order the Commission adopts a spectrum sharing plan that allows TDMA
mobile-satellite service (MSS) operators to share the L-band at 1618.25-1621.35 MHz with CDMA MSS
operators. The Commission also allocates spectrum in the S-band at 2495-2500 MHz for fixed and
mobile except aeronautical mobile services on a primary basis, which will share this band with CDMA
MSS operators providing MSS services. We believe that the spectrum sharing plan in the Big LEO
bands will improve spectral efficiency by increasing the number of providers and consumer users without
harming current MSS operations.

4. We find that our action will not affect a substantial number of small entities because only
MSS operators in the Big LEO L- and S-bands will be affected. In particular, two Big LEO MSS

266 The RFA, see 5 U.S.C. §§ 601-612, has been amended by the Small Business Regulatory Enforcement Faimess
Act of 1996 (SBREFA), Pub. L. No. 104-121, Title II, 110 Stat. 857 (1996).

%7 5 U.S.C. § 605(b).
28 5 17.8.C. § 601(6).
269 5 1J.S.C. § 601(3) (incorporating by reference the definition of “small-business concern” in the Small Business
Act, 15 US.C. § 632). Pursuant to 5 U.S.C. § 601(3), the statutory definition of a small business applies “unless
an agency, after consultation with the Office of Advocacy of the Small Business Administration and after

opportunity for public comment, establishes one or more definitions of such term which are appropriate to the
activities of the agency and publishes such definition(s) in the Federal Register.”

0 15U.8.C. § 632.
M 13 CFR. § 121.201, NAICS code 517410.

22 pig LEO Spectrum Sharing NPRM, 18 FCC Red at 2214-2215, App. E.
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licensees currently are authorized to provide MSS in the United States. We find that neither of these
licensees are small businesses. Small businesses often do not have the financial ability to become MSS
system operators due to high implementation costs associated with launching and operating satellite
systems and services. Therefore, we certify that the requirements of this Report and Order will not have
a significant economic 1mpact on a substantial number of small entities. The Commission will send a
copy of the Report and Order including a copy of this Final Regulatory Flexibility Certification, i a-
report to Congress pursuant to the Small Business Regulatory Enforcement Fairness Act of 1996, see 5
U.S.C. §801(a)(1)A). In addition, this Report and Order and this Final Regulatory Flexibility
Certification will be sent to the Chief Counsel for Advocacy of the Small Business Administration, and
will be published in the Federal Register. See 5 U.S.C. § 605(b).
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APPENDIX E
FINAL REGULATORY FLEXIBILITY ANALYSIS
Fourth Report and Order

I. As required by the Regulatory Flexibility Act (RFAY” an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the Third Notice™ The Commission sought written public
comments on the proposals in the Third Notice, including comment on the IRFA. This present Final
Regulatory Flexibility Analysis (FRFA) conforms to the RFA.?"*

A. Need for, and Objectives of, the Fourth Report and Order

2. This Fourth Report and Order continues our efforts to promote the provision of advanced
wireless services (AWS) to the public, which in turn supports our obligations under section 706 of the
Communications Act of 1934, as amended”” and, more generally, serves the public interest by promoting
rapid and efficient radio communication facilities. Adding a fixed and mobile except aeronautical mobile
allocation to the 2495-2500 MHz band potentially provides suitable spectrum for relocation of
Multipoint Distribution Service (MDS) licensees in the 2150-2160/62 MHz band. Also, adopting this
allocation has the potential to help free up the entire 2150-2160/62 MHz band for the provision of AWS,
the 2150-2155 MHz portion of which has already been reallocated for AWS,”” and the 2155-2160/62
MHz portion of which has been tentatively identified as suitable for AWS.?”® In addition, an MDS
relocation to the 2495-2500 MHz band could provide an opportunity to integrate the spectrum at 2495-
2500 MHz into a larger 2495-2690 MHz band plan and establish a new Broadband Radio Service (BRS).

B. Summary of the Significant Issues Raised by Public Comments in Response to the IRFA

3. There were no comments filed that specifically addressed the rules and policies proposed in
the IRFA.

C. Description and Estimate of the Number of Small Entities to Which the Rules Will Apply

4. The RFA directs agencies to provide a description of, and, where feasible, an estimate of, the

™ See 5 US.C. § 603. The RFA (codified at 5 U.S.C. § 601-612) has been amended by the Small Business

Regulatory Enforcement Fairmess Act of 1996 (SBREFA), Pub. L. No. 104-121, Title I, 110 Stat. 857 (1996).

% Amendment of Part 2 of the Commission’s Rules to Allocate Spectrum Below 3 GHz for Mobile and Fixed

Services to Support the Introduction of New Advanced Wireless Services, Including Third Generation Wireless
Systems, ET Docket No. 00-258, Third Report and Order, Third Notice of Proposed Rulemaking and Second
Memorandum Opinion and Order, 18 FCC Red 2223 (2003) (Third Notice).

77 See 5 U.S.C. § 604.

?7 Section 706 of the Communications Act of 1934, as amended, codified at 47 U.S.C. § 157.

7 Amendment of Part 2 of the Commission’s Rules to Allocate Spectrum Below 3 GHz for Mobile and Fixed
Services to Support the Introduction of New Advanced Wireless Services, Including Third Generation Wireless
Svstems, ET Docket No. 00-258, Second Report and Order, 17 FCC Red 23193, 23212 (2002).

7% See Third Notice, 18 FCC Red at 2255.
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number of small entitics that may be affected by the rules adopted herein.”” The RFA generally defines
the term “stnall entity” as having the same meaning as the terms “small business,” “smal} organization,”
and “small governmental jurisdiction.”™ In addition, the term “small business” has the same meaning as
the term “small business concern” under the Small Business Act.®®' A “small business concern” is one
which: (1) is independently owned and eperated; (2) is not dominant in its field of operation; and (3)
satisfies any additional criteria established by the Small Business Administration (SBA).**

5. Fixed Microwave Services. Fixed microwave services include common carrier,” private
operational-fixed,”™ and broadcast auxiliary radio services.?® At present, there are approximately 22,015
common carrier fixed licensees and 61,670 private operational-fixed licensees and broadcast auxiliary
radio licensees in the microwave services. The Commission has not created a size standard for a small
business specifically with respect to fixed microwave services. For purposes of this analysis, the
Commission uses the SBA small business size standard for the category “Cellular and Other
Telecommunications,” which is 1,500 or fewer employees.”® The Commission does not have data
specifying the number of these licensees that have more than 1,500 employees, and thus are unable at this
time to estimate with greater precision the number of fixed microwave service licensees that would
qualify as small business concerns under the SBA’s small business size standard. Consequently, the
Conunission estimates that there are up to 22,015 common carrier fixed licensees and up to 61,670
private operational-fixed licensees and broadcast auxiliary radio licensees in the microwave services that
may be small and may be affected by the rules and policies proposed herein. We note, however, that the
common carrier microwave fixed licensee category includes some large entities.

6. Broadcast Auxiliary Service (BAS). BAS involves 2 variety of transmitters, generally used to
relay broadcast programming to the public (through translator and booster stations) or within the program
distribution chain (from a remote news gathering unit back to the stations). The Commussion has not

7% 5 U.5.C. § 604(a)(3).
280 5 U.S.C. § 601(6).

%1 5 17.S.C. § 601(3) (incorporating by reference the definition of “small business concern” in the Small Business
Act, 15 U.S.C. § 632). Pursuant to 5 U.5.C. § 601(3), the statutory definition of a small business applies “unless
an agency, after consultation with the Office of Advocacy of the Small Business Administration and after
opportunity for public comment, establishes one or more definitions of such term which are appropriate to the
activities of the agency and publishes such definition(s) in the Federal Register.”

#215U.8.C. §632.

23 See 47 C.F.R. §§ 101 et seq. (formerly, Part 21 of the Commission’s Rules) for common carrier fixed microwave
services {except MDS).

2% Persons eligible under parts 80 and 90 of the Commission’s Rules can use Private Operational-Fixed Microwave
services. Sec 47 C.F.R. Parts 80 and 90. Stations in this service are called operational-fixed to distingnish them
from common carrier and public fixed stations. Only the licensee may use the operational-fixed station, and only for
communications related to the licensee’s commercial, industrial, or safety operations.

5 Auxiliary Microwave Service is governed by Part 74 of Title 47 of the Commission’s Rules. See 47 CF.R. Part
74. This service is available to licensees of broadcast stations and 1o broadcast and cable network entities.
Broadcast auxiliary microwave stations are used for relaying broadcast television signals from the studio to the
transmitter, or between two points such as a main studio and an auxiliary studio. The service also includes mobile
television pickups, which relay signals from a remote location back to the studio.

% 13 CFR § 121.201, NAICS code 513322 (changed to 517212 in October 2002),

57




Federal Communications Commission FCC 04-134

developed a definition of small entities specific to broadcast auxiliary licensees. The SBA has developed
small business size standards, as follows: 1) For TV BAS, we will use the small business size standard
for Television Broadcasting, which consists of all such companies having annual receipts of no more
than $12.0 million;*” 2) For Aural BAS, we will use the small business size standard for Radio Stations,
which consists of all such companies having annual receipts of no more than $6 million;*® 3) For
Remote Pickup BAS, we will use the small business size standard for Television Broadcasting when used
by a TV station and the small business size standard for Radio Stations when used by a radio station.

7. According to Commission staff review of BIA Publications, Inc. Master Access Television
Analyzer Database, as of May 16, 2003, about 814 of the 1,220 commercial television stations in the
United States had revenues of $12 million or less. We note, however, that, in assessing whether a
business concern qualifies as small under the above definition, business (control} affiliations?™® must be
included.®® Our estimate, therefore, likely overstates the number of small entities that might be affected
by our action, because the revenue figure on which it is based does not include or aggregate revenues
from affiliated companies. There are also 2,127 low power television stations (LPTV)*! Given the
nature of this service, we will presume that all LPTV licensees qualify as small entities under the SBA
size standard. According to Commission staff review of BIA Publications, Inc., Master Access Radio
Analyzer Database, as of May 16, 2003, about 10,427 of the 10,945 commercial radio stations in the
United States had revenue of $6 million or less. We note, however, that many radio stations are affiliated
with much larger corporations with much higher revenue, and, that in assessing whether a business
concern qualifies as small under the above definition, such business (control) affiliations are included.
Our estimate, therefore, likely overstates the number of small businesses that might be affected by our
action.

8. MDS, Multichannel Multipoint Distribution Service. Multichannel Muitipoint Distribution
Service (MMDS) systems, often referred to as “wireless cable,” transmit video programming to
subscribers using the microwave frequencies of MDS and Instructional Television Fixed Service
(ITFS).* In connection with the 1996 MDS auction, the Commission defined “small business” as an
entity that, together with its affiliates, has average gross annual revenues that are not more than $40
million for the preceding three calendar years.”® The SBA has approved of this standard.** The MDS

27 13 CFR. § 121.201, NAICS code 515120.
288 4. NAICS code 515112.

2% “Concerns are affiliates of each other when one concern controls or has the power to control the other or a third
party or parties controls or has to power to control both.” 13 CF.R. § 121.103(a)(1}.

20 “SBA counts the receipts or employees of the concern whose size is at issue and those of all its domestic
concern’s size.” 13 C.F.R. § 121.103(a){4).

P! RCC News Release, “Broadcast Station Totals as of September 30, 2002” (Nov. 6, 2002).

2 Amendment of Parts 21 and 74 of the Commission’s Rules with Regard to Filing Procedures in the Multipoint
Distribution Service and in the Instructional Television Fixed Service and Implementation of Section 309(j) of the
Communications Act — Competitive Bidding, Report and Order, 10 FCC Red 9589, 9593, § 7 (1995) (MDS Auction
R&O).

47 CFR. § 21.961(b)(1).

24 See Letter to Margaret Wiener, Chief, Auctions and Industry Analysis Division, Wireless Telecommunications
Bureau, FCC, from Gary Jackson, Assistant Administrator for Size Standards, Small Business Administration (dated
Mar. 20, 2003) (noting approval of $40 million size standard for MDS auction).
{continued....)
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auction resulted in 67 successful bidders obtaining licensing opportunities for 493 Basic Trading Areas
(BTAs).™ Of the 67 auction winners, 61 claimed status as a small business. At this time, we estimate
that of the 61 small business MDS auction winners, 48 remain small business licensees. In addition to
the 48 small businesses that hold BTA authorizations, there are approximately 392 incumbent MDS
licenseezs%that have gross revenues that are not more than $40 million and are thus considered small
entities,

9. In addition, the SBA has developed a small business size standard for Cable and Other
Program Distribution,”” which includes all such companies generating $12.5 million or less in annual
rcceipts.m According to Census Bureau data for 1997, there were a total of 1,311 firms in this category
that had operated for the entire year.”” Of this total, 1,180 firms had annual receipts of under $10
million, and an additional 52 firms had receipts of $10 million or more but iess than $25 million.*”
Consequently, we estimate that the majority of providers in this service category are small businesses
that may be affected by the proposed rules and policies.

D. Description of Projected Reporting, Recordkeeping, and Other Compliance Requirements
for Small Entities

10. Although the Fourth Report and Order imposes no compliance requirements, future
Cormmnission decisions may impose some requirements,

E. Steps Taken to Minimize Significant Economic Impact on Small Entities, and Significant
Alternatives Considered

11. The RFA requires an agency to describe any significant alternatives that it has considered in
developing its approach, which may include the following four alternatives (among others): “(1) the
establishment of differing compliance or reporting requirements or timetables that take into account the
resources available to small entities; (2) the clarification, consolidation, or simplification of compliance
and reporting requirements under the rule for such small entities; (3) the use of performance rather than
design st?g%dards; and {(4) an exemption from coverage of the rule, or any part thereof, for such small
entities.”

{Continued from previous page)

295 Basic Trading Areas (BTAs) were designed by Rand McNally and are the geographic areas by which MDS was
auctioned and authorized. See MDS Auction R&O, 10 FCC Rced at 9608, § 34,

% 47 U.S.C. § 309(j). Hundreds of stations were licensed to incumbent MDS licensees prior to implementation of
section 309(j) of the Communications Act of 1934, 47 U.S.C. § 309(j). For these pre-auction licenses, the applicable
standard is SBA’s small business size standard for “other telecommunications” (annual receipts of $12.5 million or
less). See 13 CFR. § 121.201, NAICS code 517910.

713 CF.R. § 121.201, NAICS code 517510.

®d

% U.S. Census Burean, 1997 Economic Census, Subject Scries: Information, “Establishment and Firm Size
{Including Legal Form of Organization),” Table 4 (issued Octaber 2000).

0 1d.

3 5 U.S.C. § 603(c)1)-(cH4).
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12. The Fourth Report and Order recognizes that there are grandfathered stations in the BAS
and private radio services that may need to be relocated to accommodate the addition of a fixed and
mobile except aeronautical mobile allocation in the 2495-2500 MHz band, and the potential use of this
band by the BRS. But because the BAS and private radio services have been sharing use of the 2495-
2500 MHz band on an mterference-free basis for some time, the addition of a fixed and mobile except
acronautical mobile allocation to this band may not cause interference to these operations. A specific
relocation plan for the remaining grandfathered incumbents in the 2495-2500 MHz band, including BAS
and private radio service operators, will be provided, if necessary, when the remaining issues conceming
AWS relocation are addressed.

13. Finally, no significant alternatives were suggested by commenters and nor do we think there
are any other alternatives that would have a lesser impact on small businesses.

Report to Congress: The Commission will send a copy of the Fourth Report and Order, including this
FRFA, in a report to be sent to Congress pursuant to the Congressional Review Act’® In addition, the
Commission will send a copy of the Fourth Report and Order, including this FRFA, to the Chief Counsel
for Advocacy of the SBA. A copy of the Fourth Report and Order and FRFA (or summaries thereof) will
also be published in the Federal Register.*®

2 See 5U.S.C. § 801(a)1)(A).

* See 5U.8.C. § 604(b).
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APPENDIX F
INITIAL REGULATORY FLEXIBILITY CERTIFICATION
Further Notice of Proposed Rulemaking

1. The Regulatory Flexibility Act (RFA)*™ requires that an agency prepare a regulatory
flexibility analysis for notice-and-comment rulemaking proceedings, unless the agency certifies that "the
rule will not, if promulgated, have a significant economic impact on-a substantia]l number of smail
entities.”*” The RFA generally defines “small entity” as having the same meaning as the terms “small
business,” “small organization,” and “small governmental jurisdiction.” In addition, the term “stnail
business” has the same meaning as the term “small business concern” under the Small Business Act.®’
A “small business concern™ is one which: (1) is independently owned and operated; (2) is not dominant
in its field of operation; and (3) satisfies any additional criteria established by the Small Business
Administration (SBA).*® The SBA has developed a small business size standard for Sateilite
Te]ccongglgunications, which consists of all such companies having $12.5 million or less in annual
revenue.

2. The Commission established the original Big LEO band plan in 1994°'® and has modified
that plan in the attached Report and Order. In that Report and Order, the Commission allows the TDMA
and CDMA mobile-satellite service (MSS) operators to share 3.1 megahertz in the L-band at 1618.25-
1621.35 MHz. The spectrum sharing plan in the L-band should promote the efficient use of spectrum by
increasing the number of licensees that use the spectrumn. We recognize, however, that Iridiumy, the
current TDMA MSS operator, is capable of operating in spectrum as far down as 1616 MHz. Thus, the
purpose of the attached Further Notice is to initiate and conduct a review of whether it would be feasible
for the TDMA and CDMA MSS operators to share an additional 2.25 megahertz of spectrum at 1616-
1618.25 MHz. This proposed band plan change is designed to further improve spectral efficiency within
the L-band.

3. The proposal in the Further Notice impacts only Big LEO MSS licensces and currently, only

™ See 5 U.S.C. § 603. The RFA, see 5 U.S.C. § 601 ef seq., has been amended by the Contract With America
Advancement Act of 1996, Pub. L. No. 104-121, 110 Stat. 847 (1996) (CWAAA). Title I1 of the CWAAA is the
Small Business Regulatory Enforcement Fairness Act of 1996 (SBREFA).

% See S US.C. § 605(b).

306 5 U.S.C. § 601(6).

M syusc § 601(3) (incorporating by reference the definition of “small business concern” in Smmall Business Act,

15 U.S.C. § 632). Pursuant to 5 US.C. § 601(3), the statutory definition of a small business applies “unless an
agency, after consultation with the Office of Advocacy of the Small Business Administration and after opportunity
for public comment, establishes one or more definitions of such term which are appropriate to the activities of the
agency and publishes such definition(s) in the Federal Register.”

% 15US.C. §632.
3 13 C.FR. § 121.201, NAICS code $17410.
! See generally Amendment of the Commission’s Rules to Establish Rules and Policies Pertaining to a Mobile

Satellite Service in the 1610-1626.5/2483.5-2500 MHz Freguency Bands, CC Docket No. 92-166, Report and
Order, FCC 64-261, 9 FCC Red 5936 (1994), modified on recon., FCC 96-54, 11 FCC Red 12861 (1996)..
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two MSS licensees are operating in the Big LEO bands. We do not consider these entities to be small
businesses because small businesses would not likely be able fo satisfy the capital requirements for

launching and operating these satellite systems. Thus, the change we propose will not have a substantial
economic impact on small entities.

4. The Commission therefore certifies, pursuant to the RFA, that the proposal in this Further
Notice, if adopted, will not have a significant economic impact on a substantial number of small entities.
If commenters believe that the proposals discussed in the Further Notice require additional RFA analysis,
they should include a discussion of these issues in their comments and additionally label them as RFA
comments. The Commission will send a copy of the Further Notice, including a copy of this Initial
Regulatory Flexibility Certification, to the Chief Counsel for Advocacy of the SBA. In addition, a copy
of the Further Notice and this initial certification will be published in the Federal Register.”"'

31 See 5 U.S.C. § 605(b).
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